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I. INTERNATIONAL ECONOMIC LAW AND SWFS 

A. SWFs and International Economic Law – A fragmented reality 

 While several scholars have been trying to identify a homogeneous jurisprudence of 

international economic law, this important legal field is still fragmented and consists of various 

international legal instruments, such as World Trade Organization (WTO) agreements, bilateral 

and regional Free Trade Agreements (or FTAs), bilateral investment treaties (BITs), and 

international financial arrangements. Moreover, these international legal instruments overlap with 

national regulations that aim to regulate international economic activity. Thus, it is not surprising 

that the growing practice of SWFs, an important international economic phenomenon, is not an 

exception. As discussed in the following sections, the new state capitalism has raised global 

concerns that triggered protective national legislation in many developed countries and initiated a 

parallel multilateral debate in various financial and trade forums. 

Each one of these forums represents, indeed, different interests and proposes or 

implements a legal instrument from another point of view. Nevertheless, this fragmented reality 

raises the questions whether existing legal instruments can provide a better respond to SWFs 

instead of adopting new ones, and which field and forum within the international economic law 

space can serve as the most appropriate forum to deal with this phenomenon. These concerns are 

not only academic but have important implications, since fewer, consolidated, and comprehensive 

legal instruments can provide a clear and consistent legal response. Also, it will allow us to 

integrate the SWFs phenomenon into the existing international economic law jurisprudence. As I 
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show in my analysis later in this article, the international investment law framework is the most 

equipped to deal with SWFs and can provide a comprehensive and appropriate response with 

some necessary adjustments. 

B. Global response to the new state capitalism 

The new state capitalism triggers a wide range of responses from developed and 

developing economies. On one hand, the new wave of SWFs had a strong positive impact on 

global markets. Several of these government-owned funds in the Gulf and Asia provided a crucial 

capital for Western financial institutions that had to receive capital injections in order to sustain 

liquidity and going concern status during the financial crisis of 2008. At the same time, some of 

these funds provided a safe and stable source of capital in emerging markets since they have not 

been heavily influenced by the volatility of capital and commodity markets.  

On the other hand, SWFs have experienced severe criticism in developed economies as 

SWFs’ investments in strategic industries, such as financial institutions and technology, have 

been perceived as attempts by the SWFs’ governments to increase their political influence on the 

developed world through strategic investments, which will be influenced by political or military 

motives. Board representation and membership in executive decisions are among the available 

tools for SWFs’ management to control their investments and have a strategic advantage over the 

host states that receive the capital. While many of these developed economies have been using 

political economy as a leading tool in their foreign policy, they react differently when they are the 

ones being invested by the foreign entities. Additionally, SWFs have been criticized by their own 

states for being over-diversified and investing extensively in the West, especially in Western 

financial institutions. Most of these financial investments have generated significant losses during 

the 2008 financial crisis to many SWFs and, indirectly, to the governments of their home 

countries. Many of these investments are perceived as outside of the core investment strategy of 

most SWFs and many local conservative voices have called for investing conservatively and 

mainly in the geographical region of the respective fund. According to this argument, a large 

amount of capital managed by the long arm of the government can be a source of mismanagement 

and risk taking without a proper care for long term goals. 

Several other factors have contributed to the growing concern in Western economies 

about the motives behind SWFs’ investments in strategic industries in developed countries. Lack 

of proper transparency in these funds makes it difficult to evaluate their investment strategies and 
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motives. Lack of clear governance rules, responsibility and accountability increases the role of a 

government in its SWF, which makes the case for a politically-motivated function. For all these 

reasons, many SWFs have responded voluntarily to the global concerns about their actions and 

publicly shared their size, source of funding, investment allocation, and investment strategy. 

Similarly, they have adopted more concrete rules of governance and increased the level of 

accountability of their money managers. However, these self responses have been sporadic and 

inconsistent. 

When looking at the link between international economic law and the new state 

capitalism and how the above-mentioned global concerns are translated into various international 

legal instruments, we should differentiate between regulating SWF activity, either at the home 

state or host state, and adopting protective measures taken by governments, mainly Western, to 

block SWFs’ investments or diminish their negative impact. As demonstrated below, the legal 

framework for each one of these realms is different and should be analyzed as such. It is 

important to note that, although I will describe both categories, this article will focus on 

protective measures and related regulation. 

C. Regulating SWF investments 

A SWF, as a corporate entity, is governed by both national laws of the home state where 

the SWF is incorporated and the host state where the investment is made. Most of these laws are 

general corporate laws that apply to both corporations and SWFs. For instance, national securities 

laws that enforce disclosure rules for both local and foreign corporate entities can be applied to 

SWFs’ participation in public capital markets. However, due to the public feature of SWF, and 

depends on the level of involvement of the home government, a SWF can be regulated by 

additional laws that deal with this public element. Such laws can include, for example, 

relationships between the Central Bank and the Treasury, under which the SWF is managed in 

many home countries. A detailed comparison between these national laws is not within the scope 

of this article as these laws are extremely diverse. Nevertheless, several recent attempts to 

regulate SWFs’ activities on a more global level in order to respond to various critics call for a 

closer view at the nature of such attempts. These critics find national laws and SWFs’ voluntary 

actions, which deal with the transparency and accountability concerns, insufficient. Accordingly, 

only international cooperation can bring a standardization of SWFs’ norms that are accepted by 

the industry itself and the various governments. 
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And, in fact, in addition to governments, multinational organizations have simultaneously 

responded to the new state capitalism by proposing rules which will govern SWFs. The IMF, in 

cooperation with the World Bank, in November 2008 came up with proposed rules, the Santiago 

Principles (GAPP), which will be adopted by SWFs voluntarily
2
. The purpose of these rules is to 

create a level playing field for SWFs and increase their transparency and accountability. Adoption 

of these rules by the SWFs’ community will help host states to build trust, be more comfortable 

with any proposed investment, and build long-term relationship between the funds and host 

states
3
. 

Although several SWFs have implemented various internal and external changes in their 

operations to respond to the global concerns around their motives and governance, these changes 

have a limited scope and are not applicable to many other SWFs. Consequently, there is still a 

strong need to follow closely the global reaction to the new state capitalism, both on the 

governments and the multinational organizations sides. Since SWFs function as commercial 

entities in the respective capital markets of the host states, the host states themselves are in the 

best position to examine whether their national laws deal with SWFs effectively and provide the 

appropriate legal framework. Additionally, the IMF, as an institution with a strong technical 

financial expertise with global membership, is the appropriate forum to facilitate discussions 

among its members and SWFs on acceptable voluntary standards to SWFs across the board. 

National legislation, along with the supplementary rules of the GAPP, can provide an adequate 

response to the global concerns about the real motives of SWFs and the role of sovereign 

governments in their governance structure. 

However, when it comes to protectionist regulation against SWFs by host governments, 

an international cooperation, which can lead to an enforceable mechanism against defensive 

legislation and protectionist actions against specific investments, is necessary. Since several trade 

and investment legal instruments can be applied to SWFs’ investments, I will now analyze the 

applicability of these instruments to SWFs and argue that the trade instruments and the WTO do 

not provide sufficient solutions and that the trade agenda should not be extended to include 

political compromises on the SWFs front. Alternatively, investment agreements, already designed 
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to encourage market access and protect foreign investment, can deal with the protectionist 

sentiments more effectively and enforce acceptable standards through investment tribunals.  

D. Protective regulation against SWFs 

The growing criticism against SWFs in Western economies and their representation of 

the new state capitalism has brought several leading developed countries to introduce or improve 

existing legal instruments that enhance the ability of host countries to control better proposed 

investments by SWFs. While some scholars have proposed a minimalist approach that targets 

only governance concerns
4
, most scholars have come up with ambitious proposals. From my 

point of view, these protective measures can be divided into four categories. The first, national 

regulation that blocks foreign investment by certain entities based on their identity as 

government-owned entities. The second, national regulation that blocks foreign investment based 

on the type of industry of the invested company. The third, a screening mechanism of a proposed 

acquisition or investment that gives the executive branch the ability to evaluate a specific 

investment and decide upon its commerciality and associated risks. Finally, the fourth, adoption 

of an open market policy with certain checks and balances to ensure that once an investment has 

been made, it is not serving purely as a long investment arm of a foreign entity. I would like to 

show now several examples for these categories. 

First, the French government has recently announced its proposal to establish a 

governmental fund that will serve as a white knight when a foreign government-owned entity is 

bidding for a local champion
5
. This practically means a de-facto attempt to block hostile 

acquisitions by government-owned entities. The German government has criticized the French 

protectionist act, although it will be interesting to follow and see whether other European 

governments will establish their own SWFs to deal with hostile takeovers. 

 Second, several Western countries have excluded certain industries from being available 

for acquisition by foreign entities. According to customary international law, countries are not 

obliged to accept foreign investment and thus have the right to control the proposed investments 

entering into their territories. Both the US and Germany, for example, protect their defense 

industries and prevent foreign acquisitions of sensitive technology and defense companies. These 
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excluded industries appear as exceptions in various schedules to international investment 

agreements or as specific national laws that prevent foreign investors from investing in certain 

industries. Russia, for example, has recently adopted a legislation that prevents foreign investors 

from investing in the gas and oil industries. 

Third, CFIUS is the American governmental committee that is used to screen proposed 

investments in sensitive industries. According to the CFIUS mechanism, several governmental 

departments are reviewing a proposed investment and then collectively decide whether to approve 

this particular investment, block it, or take protective measures to ensure that the purchaser is 

driven by commercial motives, such as separation between ownership and management in the 

invested company. Similar mechanism has been adopted or proposed recently in France
6
, 

Germany
7
, and China

8
. This mechanism can be used to screen investments that are proposed by 

commercial corporations and SWFs alike. While CFIUS and CFIUS-like models have been in 

existence for a long time, many of them have been adjusted as a result of the current wave of 

global SWFs’ investments
9
. Thus, United States has recently revised its CFIUS regulation to 

improve the transparency of the CFIUS procedure and increase the range of investments that are 

being screened by the CFIUS committee. This legislative act has served as a response to the 

growing criticism in the Congress and the public that the existing mechanism could not provide 

an adequate review of hostile takeovers of US companies by foreign SWFs.  

Finally, countries with a strong tradition of open market policies can frequently limit 

foreign investors’ activities once the investors already operate in their host countries in order to 

mitigate the negative impact resulting from actions that are driven by political motives or goals 

related to national security. These limitations, such as revocation of a license to operate a TV 

channel in Israel, help keep the market access policy with a stricter approach when necessary.  

These various categories of protective measures that can be applied against investments 

by SWFs highlight the intense legislation and its complexity in this field, a fact that encouraged 
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several inter-governmental organizations to explore ways to offer additional and more cohesive 

rules which will balance this wave of protectionism in national legislation. The OECD, 

representing a club of leading developed economies that focus on the host states themselves, have 

adopted voluntary rules for its members that prevent adoption of any protectionist measures and 

secure open market policies in the new SWFs era. Clearly, it remains to be seen how OECD 

member states will implement these new rules on SWFs in light of the existing national 

legislation above-mentioned, whether by revising this existing legislation or by changing the 

policy towards future rules that limit market access of SWFs.  

E. International Investment Law: investment and trade agreements 

The preceding overview of regulation of protective measures against SWFs and SWFs’ 

activities has focused on national legislation and self-regulation by multinational organizations. 

The remaining question is which already-existing international legal instruments cover SWFs and 

if they provide a sufficient framework within international economic law on this subject matter. 

As discussed below, such comprehensive framework on investment does not exist and existing 

instruments provide a limited solution through a patchy network of trade and investment 

agreements. This conclusion, however, should not be surprising to the international economic 

lawyer, who is familiar with the several attempts to regulate investment comprehensively on the 

multinational level. These attempts have failed, while there are limited investment rules within 

the WTO as part of the TRIM agreement and the General Agreement on Trade in Services (or 

GATS).  

International legal instruments that may be applicable to SWFs mostly cover protective 

measures against SWFs and not SWFs’ actual activity. The reason is that almost all these 

instruments deal with governmental behavior with respect to trade and investment, while 

avoiding regulating multinational corporations directly. Regulation of multinational corporations 

has been subject to a continuous debate in the international legal community and is currently 

primarily made of soft law instruments, such as the OECD Guidelines for Multinational 

Enterprises
10

. 

In any case, regulation of protective measures against foreign investments is very limited. 

The OECD, for example, enacted the OECD Code of Liberalization of Capital Movements
11

 and 
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OECD Declaration on International Investment and Multinational Enterprises of 1976, which was 

revised in 2000
12

, in order to liberalize capital movements and prevent protectionist sentiments 

against foreign investment among OECD members. The effectiveness of these soft law 

instruments has proven to be questionable. In the absence of Multilateral Agreement on 

Investment, despite several attempts to conclude such an agreement in the OECD in 1998 and the 

WTO as part of the Doha round that started in 2001, such regulation can be found in bilateral and 

regional investment agreements (or trade agreements with investment chapter) and the GATS, 

one of the WTO agreements that deals with trade and investment in services. It remains to be 

explained how these agreements can be applied to the protective measures discussed above. 

Trade Agreements and SWFs 

In spite of several attempts to conclude comprehensive investment rules within the WTO 

framework, there is no WTO treaty on investment per se. Nevertheless, several WTO 

arrangements include investment provisions that aim to prevent discriminatory measures against 

foreign investment where the link to trade distortion is dominant.  

One such arrangement that can potentially be applicable to SWFs is the GATS. This 

agreement is designed to provide free trade platform for trade in services and prevent 

discriminatory measures against foreign investment in services as the role of services in the 

global economy is growing dramatically. In fact, when we look at SWFs’ investments in services, 

44% of the transactions were in the services sector.
13

 Although the GATS covers only trade in 

services, it covers investment in services indirectly as one of the ways to build a ‘commercial 

presence’ in the recipient country is by acquiring a local supplier. By applying the anti-

discriminatory standards to acquisition of local distribution company in the services sector, the 

GATS serves an important role in facilitating the freedom of capital inflows in the services sector. 

Thus, when a SWF of one WTO member is investing in a services company of another WTO 

member, any attempt to block such investment by using protective measures can involve WTO 

procedures based on WTO members’ obligations in the GATS. These obligations can be based on 

the Most-Favored-Nation (or MFN) and National Treatment principles, where a member state is 

committed not to discriminate between a local company and a foreign company or between 
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companies from different countries, or based on specific commitments in the schedules to the 

GATS as part of the market access principle. 

Several obstacles to applying the GATS to investments by SWF entities and monitoring 

protective measures against them should be discussed. First, the above-mentioned GATS rules 

apply only when the foreign entity has control over the acquired company, and so a minority 

investment by a SWF will not be sufficient. Since the majority of investments by SWFs in recent 

years was a minority investment in Western institutions as part of their passive, long-term 

investment strategy, is it questionable whether these investments actually provide the SWFs with 

the required control for the purposes of the GATS
14

. In fact, several studies that examined the 

level of control of SWFs on their minority investments show a low level of influence on the 

acquired companies, a fact that supports the argument that these investments should not be 

covered by the GATS. Second, the GATS includes an exception for services which are provided 

by a sovereign government. The purpose of this exception is to ensure that the government can 

provide its services without competing with the private sector. The applicability of this exception 

will depend on the legal nature of the specific acquiring entity in any proposed investment, and 

since many SWFs are not incorporated as a separate legal entity the government exception may 

apply. Finally, the GATS includes general and specific exceptions that can frequently be applied 

to investments by SWFs. WTO members can list a specific commitment or limitations on this 

commitment as part of the GATS’ obligations, and each investment by SWF should be analyzed 

separately. Thus, for example, when a SWF buys a minority stake in a US financial institution we 

will have to examine US’ specific commitments in the financial services sector. Any 

interpretation of general exceptions in light of a specific SWF’s investment will take into account 

international economic law jurisprudence, which includes international legal instruments that the 

WTO member states are party to. 

The potential use of the GATS to address global concerns about protectionist measures 

against SWFs will need to address all these obstacles. The limited application to SWFs due to the 

nature of their entity and investment, along with the wide range of listed exceptions to the GATS, 

make the GATS a very partial solution. Several scholars have offered to use the WTO as the 

preferred forum to deal with protective measures against SWFs by WTO members due to the 

trade-distortion effects of these measures and the ability to strike political concessions within the 
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WTO by extending the political agenda of the WTO, which will include lifting barriers to market 

access in the SWF context
15

. If, indeed, the WTO will follow this line, additional rules on SWFs 

may be required since the existing rules do not have sufficient coverage. 

Investment Agreements and SWFs 

Bilateral Investment Agreements and regional trade agreements with investment 

provisions traditionally include anti-discriminatory provisions which apply investor protection 

standards to foreign investors in the host state. These standards include the MFN, national 

treatment, and fair and equitable treatment principles with respect to any specific investment. 

Administrative action by a government that blocks a potential investment by a SWF can be a 

violation of one of these standards. For example, if several foreign investors are bidding for a 

minority stake in a US company and the US government has adopted certain rules that give 

disadvantage to the Singaporean SWF among them, this SWF can claim a violation of the MFN 

provision in the US-Singapore FTA. This provision promises Singaporean investors to be treated 

equally to other foreign investors, while a Singaporean SWF in this context has a disadvantage in 

comparison to other third parties. 

BITs offer foreign investors a unique dispute settlement mechanism to enforce the rights 

given to them by the investment treaties. This unique element of investment treaties provide an 

investor with the possibility of bringing a direct claim against the host state in an international 

arbitration forum, such as ICSID or International Chamber of Commerce (or ICC). A 

discriminatory act against a SWF can follow by a direct claim by the SWF against the host state 

based on the applicable investment treaty between the host state and the home state of the SWF. 

Assuming no jurisdictional disputes, an arbitration forum will have to decide whether the 

legislative or executive act can be considered a discriminatory measure that violates an investor 

protection standard. 

This proposed application of international investment agreements to SWFs can introduce 

several structural and substantive challenges. I would like to examine them in order to evaluate 

the feasibility of using existing international investment agreements to regulate actions against 

SWFs. First, investment agreements cover investments by a natural person or a legal entity. In 

other words, they do not cover investments by a sovereign government in the host state. BITs do 
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not serve as a platform for international commercial disputes between governments.  One can 

argue that SWFs as public entities do not qualify as private separate legal entities and thus cannot 

bring an investment treaty claim. If this is the case, BITs will not be appropriate legal instruments 

to deal with actions with respect to SWFs. We should have here a closer look at characteristics of 

SWFs.  

Generally, SWFs as a group share common practices, such as not engaging in 

macroeconomic policies and conducting external audit by independent audit firms
16

. However, 

SWFs can be divided to several subgroups and SWFs in each one of these subgroups tend to 

share similar characteristics
17

. The most significant difference between different types of SWFs is 

between a legally-separate entity and the one which is not. Funds which are not legally-separate 

are usually owned by the Ministry of Finance or the Central Bank, their governing body is based 

on government officials, their asset allocation has a low risk model, and they tend not to disclose 

their financials
18

. Since 48% of the SWFs (almost half) are currently structured as a pool of assets 

and not as a separate legal entity, the case for a growing state capitalism and recognition of SWFs 

as government affiliates is getting more support.
19

  

Various BITs have different definitions for ‘investor’, an important jurisdictional 

requirement in any investment treaty, and a closer case-by-case review is necessary by the arbitral 

tribunal to examine whether the structure of a particular SWF allows the SWF, similar to a 

‘person’, to use a BIT to avoid discrimination and to sue the respective host state in case such 

discrimination has happened. The Washington Convention has a similar requirement in case of an 

ICSID claim, but international investment case law shows that the requirements are quite similar. 

A similar discussion took place in the trade context since governments can bring claims in the 

WTO as a result of use of illegal subsidies only if the subsidies are given to a private commercial 

entity by a sovereign government. The conclusions of this analysis can be very helpful for the 

debate on investment agreements and SWFs. It is important to note that, from an investment law 
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perspective, ownership by the government and state funding do not by themselves exclude 

investors’ protection as long as the state-owned entity serves a commercial function
20

. 

Second, most BITs cover investments in their post-establishment phase. In other words, 

they do not secure market access pre-establishment, but once an investment has already been 

made, investment agreements provide investor protection standards. Since most concerns around 

SWFs’ investments in host state arise when they try to access the host economy, applicability of 

many BITs to SWFs pre-establishment is questionable. According to customary international law, 

governments have the right to decide which investments can enter their borders, and therefore 

international legal instruments cannot force them to do so. Nevertheless, it is important to note 

that the notion of investment encouragement and market liberalization is gradually becoming an 

integral part of the global investment discussion, and we may expect to see in the near future 

more BITs that expand investors’ rights beyond the customary international law standards and 

apply their jurisdiction to investments pre-establishment, such as the North America Free Trade 

Agreement (or NAFTA). Another way to apply investor protection pre-establishment if the rights 

are not explicitly included in the applicable treaty is to combine various treaties. An example 

would be a combination of a BIT between two European countries without a pre-establishment 

mechanism with a European treaty that forces liberalization of capital movement and facilities an 

open market for foreign investment.   

Finally, the unique element of investment arbitration based on a treaty claim is the 

enforcement mechanism and the ability of the investor to initiate a direct procedure against the 

host state. This investment arbitration procedure is especially effective when the claimant is 

looking for direct or indirect damages as a result of discriminatory measures, or any other damage 

to the value of the original investment. It will be very difficult to show damages if the only 

protective action made by the government is preventing the SWF from entering the host country, 

unless the SWF as a bidder has already experienced significant expenses to prepare its bid, such 

as due diligence, financial analysis, or legal costs
21

. Regarding an already-established investment 

by a SWF, the fund can find itself facing extra scrutiny, which, in extreme cases, can lead to the 

risk of divestiture. Thus, for example, the CFIUS committee in the US can force divestiture if the 
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SWF’s investment turns to be a political action that leads to a significant threat to national 

security interests. While under these circumstances the element of damages can be proven easily, 

it will be challenging to show an unlawful discriminatory act. Investment in a critical 

infrastructure will frequently get scrutinized with the risks of conditions and divestiture regardless 

whether the investor is a SWF or a traditional foreign commercial entity. 

To sum, the potential use of investment treaties to regulate SWFs’ activities is real but 

involves several limitations. Although the basic rationale behind an investment treaty, to foster an 

open investment policy and protect foreign investors from discriminatory measures, can be 

applied to SWFs as well, the unique character of the funds along with textual and jurisdictional 

challenges in the treaties could limit such application. In the vast majority of cases where the 

SWFs debate is taking place, protectionist measures that block foreign acquisitions by SWFs in 

their point of entry, the limits on the identity of the buyer and the current limited role of market 

access in BITs will serve as obstacles to the use of BITs. Nevertheless, as I claim later in this 

article, this framework should still be dominant in SWF international investment law regulation. 

National Security, Public Order and Financial Crisis 

As we have seen so far, the SWF debate within international investment law involves 

strong protectionist feelings and pro-market voices. Government officials, market actors, and 

academics have been looking for the right regulatory regime which will satisfy these diverse 

schools of thoughts. This challenge is not new to the global trade system. WTO members, while 

negotiating consensual trade arrangements, have been looking for ways to allow governments to 

use their sovereign power and regulate certain trade and investment activities unilaterally. Since 

the WTO functions on consensual basis, the dominant way to provide such regulatory power has 

been through specific and general exceptions. Similar exceptions have been adopted in 

investment treaties, as bilateral investment treaties include general exceptions for anti-

discriminatory rules and specific excluded industries or other economic activities. Many countries 

include specific critical industries as excluded industries in these investment agreements. I would 

like to focus on one leading general exception, which is extremely important in the context of 

investments by SWFs.  

The national security and public order exception, also known as the necessity exception, 

appears in multiple variations, forms, and languages. However, the spirit and goal are similar and 

they have a special importance in the SWFs world. This general exception allows governments to 



 14 

adopt protective measures in order to deal with national security risks, threat to public order, or 

other extreme economic circumstances that require immediate and protective responses. The 

Argentinean government, for example, has been using this exception to justify its protective 

response to the financial crisis of 2001. Although it seems like this provision includes various 

elements from different spaces, the common grounds are constrains on public life that force the 

government to impose measures that will mitigate the impact of such constrains. In order for a 

government to adopt these measures and comply with international law standards, the necessity 

requirement of this exception has to be met. 

SWFs and the new wave of their global investments can fit this exception quite well. 

SWFs with political motives that invest in critical infrastructure should be treated differently due 

to the imminent risk to national security and can trigger an appropriate discriminatory response 

by the recipient state. In times of severe economic conditions, such as the ones we had in 2008, 

significant investments by SWFs can have an impact (both positive and negative) on liquidity of 

global markets and their stability. Extreme economic circumstances can also be followed by 

public unrest, which requires an immediate government response. 

The concepts of ‘essential security interest’ and ‘necessity’ that appear in most treaties 

require a through analysis. Any process of interpretation or implementation of this general 

exception can benefit from similar exceptions in other investment or trade agreements where they 

find their origin. The necessity exception of the GATT
22

, according to its language, is self-

interpretative and allows governments to assess the necessity of any adopted measure on a 

subjective scale
23

. On the other hand, investment treaties are generally vague about this point
24

, 

which can be understood as an indication that this general exception will be interpreted by some 

sort of a judicial process. Several arbitration tribunals have expressed different approaches 

towards application of the necessity principle in a specific set of circumstances
25

. Additionally, 

investment treaties do not provide a detailed description of ‘essential security interest’, and leave 

us with an open-ended concept with a dynamic interpretation process, including new grounds for 
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applying the exception such as maintenance of public order. A list of essential security interests 

was provided, for example, in the GATT necessity exception and includes, among others, 

interests relating to the traffic in arms or actions taken in time of war or other emergency in 

international relations
26

. 

A review of investment arbitration cases show conflicting views on objective 

interpretation of the necessity exception, resulting especially from the conflict between the 

customary international law’s view and the interpretation of the specific language of the 

exception. These conflicts led several scholars to propose new methodologies in order to help 

arbitrators in their application process of the exception. Thus, for example, Kurtz proposes to 

interpret the treaty defense on its own terms without importing the customary law principles
27

. It 

will provide investors with better certainty regarding the applicability of this exception and 

prevent opportunistic use of it by host countries. According to this view, applying the general 

defense in the SWF context will require a closer look at the grounds for exception listed in the 

applicable provision in an investment agreement. While a SWF’s investment in a defense-related 

company can be perceived as a threat to essential security interest, measures driven by economic 

protectionism may not be legitimized by the necessity exception unless future investment 

agreements add additional elements to the exception, such as stability of financial markets. A 

specific reference to liquidity of financial markets, prevention of financial crisis, or mitigation of 

the impact of such crisis, may be a necessary addition in case countries are willing to rely on this 

exception in the future to defend their protective measures against SWFs. It is important to note, 

however, that recent investment agreements show a shift from an adjudication process to a self-

interpretation process, which will reduce the importance of the exact wording of the exception. 

The 2004 U.S. Model BIT, for example, allows the parties to self-interpret the essential security 

interests and rely on this exception while any future tribunal will have to recognize this auto-

judgment. 

Foreign investors are also concerned about the uncertainty around the application of the 

‘necessity’ test. Case law and academic literature discuss extensively the ‘proportionality’ test
28

, 

which is familiar to us from other aspects of public international law, which looks at the relations 
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between the chosen means and the legally allowable objectives. The ‘proportionality’ test will 

force international tribunals to asses these relations and increase the level of uncertainty in the 

FDI market. Indeed, there is no ideal test for this purpose, but a test which will examine the 

reasonable less restrictive means can bring better and more certain results. Any government 

looking at a potential investment from SWF will have to decide what kind of means it can adopt 

with similar impact of control before it blocks the investment all together and be exposed to a 

protectionist criticism. 

II. INTERNATIONAL INVESTMENT LAW, SWF, AND DEVELOPMENT 

Our overview of existing international trade and investment legal instruments propose the 

applicability of these instruments to protective measures against SWFs. Both the application of 

trade and investment agreements involves several structural and substantive obstacles. Although 

both the WTO and investment tribunals can serve a similar goal, preserving market access in a 

SWFs environment, they present different forums, influenced by different rationales. Those who 

want to see the WTO dealing with any violation of the rules against SWFs emphasize the trade-

distortion effect of SWF activity
29

. They also focus on the need to include private players, such as 

SWFs, in the WTO forum to increase its credibility and extend its agenda in order to increase the 

political capital of the member states who want to liberalize capital inflows
30

. 

Indeed, the WTO suffers from a constant decline in its credibility and its ability to 

conclude core trade arrangements. Many important players, especially in the private sector, feel 

they have not been part of the trade debate. The Doha Round is about to come to its end without 

concessions on important agenda items. However, adding WTO rules on SWFs or using the 

Dispute Settlement Body (or DSB) to decide on protectionist measures by a WTO member 

against another member state will complicate the work of the trade organization and hurt its 

ability to deal with its existing agenda more effectively. The ‘Singapore Issues’, which were 

added to the trade discussions in Cancun, included investment regulation in the WTO. It was part 

of an institutional attempt to have a serious debate on all trade-related items, including 

investment, and to provide developed countries with the opportunity to reduce agriculture 

subsidies for liberalization of capital in the developing world. Extending the trade agenda and 
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including investment in the WTO, in fact, was one of the failures of Cancun and caused the 

member states to withdraw negotiating on trade-related items. As a matter of fact, the WTO has 

very limited institutional expertise in this field and not all investment regulation is trade-related. 

For the same reason, any inclusion of additional SWFs rules in the WTO or application of 

existing rules to SWFs will diminish the ability of the organization to conclude additional 

agreements on its core agenda. 

The failure to negotiate investment rules in the WTO has empowered the existing BITs 

network, encouraged countries to negotiate new bilateral or regional investment agreements, and 

increased the number of investment arbitration claims. In a separate article I made the case that 

the BITs network can serve as a de facto multilateral investment agreement
31

. Its signing 

mechanism based on a pre-negotiated model, the MFN provision that creates a standardization of 

investor protection standards for all nations, and the developing investment jurisprudence – all 

these strengthens the multilateral aspect of the BITs network and increases its credibility to 

include additional investment-related items. Thus, the BITs network can be a natural forum to 

discuss SWFs and, as shown before, to apply protection standards to protective measures against 

them in investment arbitration tribunals. 

Several additional factors support my analysis. First, the investment arbitration is a 

unique procedure that brings together a private investor and a public entity. This special private-

public forum provides the tribunal and the parties with the opportunity to discuss the link between 

the private and the public in international economic law. Thus, the forum can discuss a SWF, a 

private entity with public features, more effectively. Second, although the main component of the 

BIT is investment protection, the liberalization of capital is becoming a growing element in BIT’s 

language and investment arbitrators’ decisions. Applying investment agreements to SWFs and 

adding financial features to the necessity exception, as discussed, will empower the liberalization 

element of the treaties through protection of market access in an environment where many cross-

border investments are made by SWFs
32

. 

Finally, as several authors suggested, investment treaties are a unique opportunity to 

include investors’ obligations in the new global economic order, and provide arbitrators with the 
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ability to enforce human rights standards when applying investor protection standards. It will 

allow us to use investment agreements to promote the development agenda within international 

economic law and to encourage private commercial entities to play a role in public policy through 

private-public partnerships in the host states. Similarly, SWFs have a very important role in 

developing economies, whether these are their home states or other developing economies where 

they invest. In their home states, these funds increase economic diversification and build national 

champions
33

. When it comes to international investments, they have a similar function to bilateral 

and regional development finance institutions
34

. These institutions usually use public-private 

partnerships to support development initiatives. The growing size of SWFs and the financial 

impact of their investments in developing economies can have a similar effect to financial aid. 

Nevertheless, it is important to remember that unlike direct financial aid, SWFs have other 

investment goals and their investments should be driven by returns and long-term performance. 

Thus, strengthening the sustainable development of the host state should be a side effect of well-

calculated investments by SWFs, which gradually increasing their role in developing countries 

and their capital markets
35

. 

As Javier Santiso points out, this development dimension is missing in the current debate 

on the real financial impact of SWFs and their investment policies.
36

 The development analysis 

will have a significant impact on this debate in coming years as the level of SWFs’ investments in 

developing countries will rise. The weakening western currencies, such as the US dollar and the 

Euro, the negative experiences some SWFs have recently had in investing in US financial 

institutions, and growing opportunities in the developing world due to its large growth rate – all 

these factors will encourage SWFs to consider investments in developing economies more 

seriously. While in developed countries SWFs act as rational investors, looking for good returns 

and diversified portfolios
37

, in developing countries they add the additional element of 

development, providing capital for infrastructure and employing local workers. This unique 

know-how of well-run SWFs in emerging markets call for a deeper involvement in the 
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international finance space. Indeed, Santiso calls for the establishment of south-south peer review 

and learning institution like the Emerging Markets Network of the OECD, which will provide 

SWFs the opportunity to share their knowledge and capacity building with new SWFs in the 

developing world and their governments. It will create a platform where SWFs, regional and 

bilateral development finance institutions, and international donors, can share their views and 

resources in order to maximize the development effect. Indeed, similar cooperation already 

started with several agreements between Western and developing SWFs
38

, and ad hoc advice 

given by well-established SWFs to governments in the process of starting their own new SWFs
39

. 

To sum, a growing development element in SWFs’ activity makes the case for a better integration 

into the BITs network and its new development agenda.  

III. CONCLUSION 

This article dealt with one of the most exciting and emerging topics in international 

economic law. SWFs, legal entities that combine both private and public elements, present a 

challenge for the international community how to have the benefits of SWFs’ investments 

without being exposed to the negative impact which can result from political motives, non-

transparent investments, and lack of clear governance structure. 

Legal fields are frequently shaping realities, but at the same time they have been shaped 

by changing realities. The US Sarbanes-Oxley (or SOX) regulation of 2002, as an example, came 

as a response to the lack of trust in Corporate America following the collapse of WorldCom and 

Enron. Thus, a consequent public debate had to find ways to increase supervision and compliance 

in public companies with reasonable costs and without loosing potential investors. The 

revolutionary SOX regulation was the result of such debate. Clearly, times of crisis tend to foster 

pro-government regulation, where the real impact becomes clearer after the fact. The financial 

crisis of 2008 has triggered a large amount of such regulation, and the question would be whether 

the SWF dilemma should and will bring a similar reaction by national and multinational 

regulators. 
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An analysis of the existing applicable instruments in national and international 

investment law shows a wide range of reactions, from a minimalist approach of national 

corporate governance solution to a governance concern, via voluntary soft-law rules of industry 

norms, to application of WTO and investment treaties to protective measures. While the IMF is 

the most appropriate forum to discuss SWF activity and can do it as part of its growing role in re-

shaping global financial regulation following the banking crisis of 2008, the investment 

agreements regime can provide an opportunity to regulate host countries’ activity against SWFs 

in a more cohesive way. The BITs network integrates both concepts of liberalization of capital 

and promoting the global development agenda. SWFs, which have been playing an important role 

in market access and international cooperation, should be part of this network. As private-public 

entities, SWFs can find their legal remedies in investment arbitration tribunals that bring together 

private and public views. Any attempt to create a new forum to regulate SWFs or adopting new 

legal instruments, instead of applying existing tools with the appropriate adjustments, can create 

unnecessary complications and waste of resources. 

 


